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O R D E R 

PER A. D. JAIN, V.P.: 

 This is Department’s appeal for assessment year 2009-10, 

contending that the ld. CIT(A) has erred in deleting the penalty of 

Rs.106,00,00,000/- under section 271(1)(c) of the Income-tax Act, 

1961, ignoring that the assessee had furnished inaccurate particulars of 

income by not offering for tax the disallowance under section 14A of the 

Act, although assessee had invested for shares of DISCOMS from the 

interest bearing borrowed funds. 

2. The assessee filed return of income showing loss of 

Rs.15,30,83,55,024/-.  The Assessing Officer completed assessment at a 

loss of Rs.9,07,21,05,540/-, giving effect to the Tribunal’s order dated 

16/6/2015, wherein, the Tribunal had, inter alia, confirmed the ld. 

CIT(A)’s order upholding the addition of Rs.3,11,81,24,842/- made 
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under section 14A of the Act.  The penalty in question, amounting to 

Rs.106,00,00,000/-, was imposed vide order dated 31/12/2015, holding 

that the assessee had concealed its income amounting to 

Rs.3,11,81,24,842/-.  The ld. CIT(A) has cancelled the said penalty by 

virtue of the impugned order. 

3. The ld. A.R. of the assessee has placed on record (APB: 56-

70) the copy of the Tribunal’s order dated 13/6/2018, whereby, the 

issue of earning of exempt income by the assessee and disallowance 

under section 14A of the Act has been remitted to the Assessing Officer 

to record a finding as to whether the assessee was having any exempt 

income or not, as also to examine the applicability of section 14A of the 

Act and the manner of disallowance, if any called for, in the light of the 

judgment of Hon'ble Supreme Court in the case of “MAXOP Investment 

Ltd. vs. CIT”, 402 ITR 640 (SC).  The Tribunal has held (relevant portion 

at APB: 69-70) as follows:- 

“4.2 In the present case before us, though Learned A. R. has tried 
to demonstrate that the assessee did not earn any exempt income 
therefore, the assessee was not liable for disallowance u/s 14A 
but in our opinion the Assessing Officer should make a finding of 
fact as to whether the assessee was having any exempt income or 
not. The Assessing Officer should also ^examine the applicability 
of section 14A and the manner of disallowance, if any, in 
accordance with the judgment of Hon'ble Supreme Court in the 
case of Maxopp-lnvestment Ltd. (supra). In view of the above, the 
appeal of the Revenue a's.yvell as of the assessee are allowed for 
statistical purposes. 

5. For the assessment year 2009-10, the issue and facts are 
similar. However, in this year the learned CIT(A) did not allow 
part relief to the assessee and sustained the whole addition which 
the Assessing Officer had made u/s 14A of the Act. Following our 
decision for assessment year 2008-09, this appeal is also set aside 
to the Assessing Officer for examination of applicability of 
provisions of section 14A and the manner of disallowance, if any.” 
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4. Since the addition, forming the basis of the penalty under 

consideration, has been set aside by the Tribunal on remand to the 

Assessing Officer, as above, obviously, the penalty levied no longer 

survives.  We hold that, for the above reasons, it has rightly been 

deleted by the ld. CIT(A). 

5. In the result, the appeal of the Revenue is dismissed. 

  Order pronounced in the open Court on 22/02/2019. 
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[T. S. KAPOOR] [A. D. JAIN] 
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